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FELDVAN, Justice

M1 We granted review to determne the validity of a policy
provi sion that elimnates underinsured notorist coverage (“U M) for
an insured injured in his or her owm vehicle as a result of the
negl i gence of another person insured under the sane policy. W
conclude that an insured is covered up to the face amobunt of the
appl i cabl e U Mi nsurance, | ess any suns recovered under theliability

coverage of the same policy.

FACTS AND PROCEDURAL HI STORY
12 Nellie Taylor (“Plaintiff”) was riding in the famly car
driven by her husband, whose negligent driving caused a collision
that killed himand injured her and four peopl e in the ot her vehicle.
The Tayl ors had a $300,000 single-limt liability policy issued by
Travelers, with U Mcoverage in the same anount. M. Tayl or was t he

naned i nsured, and Plaintiff was i nsured as afam |y nenber.! Plaintiff

! The policy defined an “insured” as:

1. You or any “fam |y nenber.”

2. Any ot her person “occupyi ng” “your covered
auto.”

3. Any person for danmages that person is

entitled to recover because of “bodily
injury” to which this coverage applies
sustai ned by a person described in 1. or
2. above.

| nsuri ng Agreenent, Part B, Coverage D-1 [ U M of Endor senent A02041.
Travel ers stipulatedthat Plaintiff was a fam |y nmenber of M. Tayl or.
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and the four occupants of the other vehicle presented clains on the
liability coverage, which Travelers settled by apportioning the
$300,000 liability limt among the five claimants. Plaintiff received
$183, 500, far | ess than her nedical bills, | et al one her total danages.
Havi ng no coverage fromany ot her source, Plaintiff nmade a U Mcl ai m
on her Travel ers policy.

13 Travel ers denied the claim based on an exclusion that
provi ded:

W do not provi de Underi nsured Mot ori sts Cover age
for “bodily injury” sustained by any person:

* * %

Who has received any paynent for such “bodily
injury” under Coverage A [liability]

| nsuring Agreenent, Part A, Coverage D1 [UM Exclusions of
Endor senent A02041 (enphasis added).

14 Plaintiff then filed a declaratory judgnent action.
Travel ers argued to the trial judge that its denial of the clai mwas
supported by Preferred Ri sk Mutual I nsurance Co. v. Tank, 146 Ariz.
33, 703 P. 2d 580 (App. 1985). In Tank, onfacts simlar tothe present
case, the court of appeals held that a fam |y nenber injured by the
negl i gence of another person insured under the sane policy, while
both were occupying the insured vehicle, is not entitled to U M
coverage because the policy excluded the insured vehicle fromits
definition of an “underinsured hi ghway vehicle.”

15 The trial judge granted summary j udgnent to Travel ers and
Plaintiff appeal ed. The court of appeal s reversed, findingthe policy
provi si on t hat prohibited payi ng U Mt o a person who recei ved paynent
under the liability coverage was voi d because it was not permtted

by the follow ng provision of the U M stat ute:



“Underinsured notorist coverage” includes

coverage for a person if the sumof the limts

of liability under all bodily injury or death

liability bonds and liability insurance policies

applicable at the tinme of the accident is |ess

than the total danages for bodily injury or death

resulting fromthe accident. To the extent that

the total damages exceed the total applicable

l[tability limts, the underinsured notorist

coverage provi ded i n subsection Bof this section

is applicable to the difference.
A RS. 8 20-259.01(G (Supp. 1999)2 (enphasi s added). Theterns “limts
of liability” and “liability limts,” as used in the statute, nean
the amount actually collectible by the injured person because
underinsured (UM and U M coverage fill the gap between the
tortfeasor’s liability limts and the anount actually available to
theinsured after allocationof thoselimts anong several cl ai mants.
See Porter v. Enpire Fire & Marine Ins. Co., 106 Ariz. 274, 279, 475
P.2d 258, 263 (1970).
16 The court of appeals limted Tank to cases in which the
U M cl ai mant nakes a claimon both the host driver’s U M coverage
and the U M coverage of sonmeone else’s policy, thus concluding the
case was i napplicabl e when the cl ai mant sought recovery only under
her policy. It held, therefore, that Plaintiff’s U Mclaimon her
own policy could not be denied on the ground that she had al ready

made a partial recovery under theliability portion of her own policy.

2 Throughout this opinion, we use the subsectionletteringthat
appears in the 1999 anendnents to AR S. §8 20-259.01. The rel evant
text of the 1999 version of the statuteisidentical tothat in effect
at the tinme of Plaintiff’s accident.

3 Sofar asrelevant tothis case, policy considerations applying
t o UMcover age and U Mcover age are i dentical. Consequently, coverage
guestions for both are generally treated in the sane manner. Thus,
our anal ysi s throughout this opinionw |l refer to decisions dealing
with UMas well as U Mcoverage. See Brown v. State FarmMit. Auto.
Ins. Co., 163 Ariz 323, 327 n.6, 788 P.2d 56, 60 n. 6 (1989); Hi ggins
\(/. Fi r)eman' s Fund Ins. Co., 160 Ariz. 20, 22-23, 770 P. 2d 324, 326-27

1989) .



See Taylor v. Travelers Indem Co., 196 Ariz. 47, 50-51, 992 P.2d
1142, 1145-46 (App. 1999). The court said that upholding the trial
judge’s ruling would make Plaintiff’s U Mcoverage illusory. Id.
at 49, 992 P.2d at 1144. W granted Travelers’ petition for review
to exam ne the court of appeals’ holding in Tank and to resolve this
i nportant issue of first inpression. See Ariz.R CGv.App.P. 23. W
have jurisdiction pursuant to Arizona Constitutionarticle Vl, section

5(3).

DI SCUSSI ON

17 Travel ers’ basic argunment inthis court is that aninsured
isnot permttedtocollect U Mcoverage after coll ecting any portion
of liability coverage under the sane policy. It reasons, as didthe
court in Tank, that aninsured permtted to collect any anount under
bot h coverages woul d be stacking coverages and would, in effect,
transformi nexpensi ve U Mcoverage into additional liability limts
for which an adequate prem um had not been paid. Revi ew of the
statutory | anguage, | egislativeintent, and case | awregardi ng UM U M
coverage, however, |eads us to disagree.

18 We note at the outset that Arizona has a mandatory offer
provi sion for both UMand U Minsurance requiring insurers to nake
witten offers of each type of insurance. See A.R S. § 20-259.01
(A) and (B). Insurers nust then nake these coverages avail abl e at
the request of the insured to cover all persons insured under the
policyinlimtsnot lessthantheliabilitylimts for bodily injury

or death contained within the sanme liability policy. 1d.*

4 For a history of UM U Mi nsurance in Ari zona, see: State Farm
Mut. Auto. Ins. Co. v. WIlson, 162 Ariz 251, 253-54, 782 P.2d 727,
729-30 (1989); Joel DeC ancio, Legislative Review S.B. 1445 —The
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A The statutory provision
19 Travel ers argues that the statutory perm ssion for insurers
tolimt stacking coverages applies, thus qualifyingor limtingthe
broad | anguage of subsection (G and permtting Travelers to insert
t he of fset or exclusion provisions at issue. But the anti-stacking
provi sion of the statute reads:

Uni nsured and underinsured notorist coverages

are separate and di stinct and apply to different

accident situations.  Underinsured notorist

cover age shall not provi de coverage for a claim

agai nst an uni nsured notori st inadditionto any

appl i cable uninsured notorist coverage. | f

mul ti pl e policies or coverages purchased by one

insured on different vehicles apply to an

accident or claim the insurer may limt the

coverage so that only one policy or coverage,

sel ected by the i nsured, shall be applicableto

any one acci dent.
A R S. 8 20-259.01(H (enmphasis added).
110 Thus, the statute applies only when multiple vehicles are
insured by mul tiple policies or coverages. Plaintiff is not attenpting
to add t he coverage provi ded for one vehicle to the coverage provi ded
on another. Nor is she attenpting to add U M coverage to the UM
limts. See id. The statute therefore does not support Travel ers’
attenpt tolimt coverage. The applicabl e sub-section provides, in
al | -inclusive | anguage, that when the “total damages exceed t he t ot al
applicable liability limts the [UM coverage . . . is applicable
tothedifference.” A RS. §820-259.01 (G . The broad | anguage does
not contain exceptions.
111 Thus, we have hel d that UMand Ul Mst at ut es have a renedi al

pur pose and must be construed liberally in favor of coverage, with

Legi slature’s Attenpt to Reverse Judi ci al Treatment of Uni nsured and
khderi)nsured Mot ori st Coverage in Arizona, 30 ARz. ST. L.J. 469, 472-73
1998).



strict and narrowconstruction given to of fsets and excl usi ons. See
Cal vert v. Farners Ins. Co., 144 Ariz. 291, 294, 697 P.2d 684, 687
(1985); 9 CoucH oN | NSURANCE 3d § 122:7, at 122-16 n.47 (1997) (citing
Al state Ins. Co. v. Pesqueria, 19 Ariz.App. 528, 508 P.2d 1172
(1973)). As this court noted in Enployers Mutual Casualty Co. v.
McKeon, “narrowing [UM coverage contravenes a |ong-standing
| egislative policy to guarantee all insureds protection against
uni nsured notorists.” 159 Ariz. 111, 114, 765 P.2d 513, 516 (1988);
see al so Spainv. Valley Forge Ins. Co., 152 Ariz. 189, 193, 731 P. 2d
84, 88 (1986).

112 Qur cases have applied these principles from the very
i nception of UMand U Mcoverage plans. Wen an injured victi mwas
unabl e to coll ect the statutory m ni numbecause the liabilitylimts
wer e di vi ded anong nul tiple clai mants, we al |l owed t he vi cti mto recover
under his own UM coverage to the extent necessary to reach the
statutory mninmum See Porter, 106 Ariz. at 279, 475 P.2d at 263;
see al so Diane M hal sky, Duranv. Hartford Ins. Co.: Wenis an I nsured
Underinsured?, 22 ARiz. ST. L.J. 493, 512-13 (1990). Under the present
regime, the statutory m ni rumof U Mcoverage i s what ever anount t he
i nsured chooses to buy up to the limts of liability coverage
purchased. See A.R S. 8§ 20-259.01(B), which requires the insurer
to offer and, at the insured’ s request, to provide that anmount of
coverage. Thus, the Taylors were entitled to and did purchase U M
coverage against theriskthat atortfeasor’sliability coverage woul d
not provide available liability coverage sufficient to cover the
damage. In this event, the insured should ordinarily recover the
difference up to the U Mbenefit purchased. See Brown v. State Farm

Mut. Auto. Ins. Co., 163 Ariz. 323, 327, 788 P. 2d 56, 60 (1989); Spain,



152 Ariz. at 193, 731 P.2d at 88. The holding of our cases can be
sumari zed as foll ows:

Were the insured has paid premuns for a

particular limt that the [Uninsured Motori st

Act] entitles him to purchase, the statute

cont ai ns no exception permtting an insurer to

set adifferent limt by elimnating or reducing

recovery bel ow actual danmages sinply because

anot her policy fortuitously al so provi des sone

cover age.
Rashid v. State Farm Mut. Auto. Ins. Co., 163 Ariz. 270, 276, 787
P.2d 1066, 1072 (1990).
113 As aresult of the broad, renedial interpretati on we have
gi ven the statute nmandati ng UM and U M coverage, we have |ong held
t hat exceptions to coverage not permtted by the statute are void.
We found t he “ot her vehicl e”® excl usi on void for UMand U Mcover age.
See Higgins v. Fireman’s Fund Ins. Co., 160 Ariz. 20, 23, 770 P.2d
324, 327 (1989); Calvert , 144 Ariz. at 297, 697 P.2d at 690. W
found intra-policy offset of UMand liability benefits void. See
Spain, 152 Ariz. at 194, 731 P.2d at 89. W found the “furnished
for regul ar use” U Mexclusion void. See State FarmMit. Auto. Ins.
Co. v. Duran (Duran I1), 163 Ariz. 1, 4, 785 P.2d 570, 573 (1989).
Finally, we found that a U Mexcess /escape clause and prorata limt
reduction clause viol ated public policy. See Brown, 163 Ariz at 327-
28, 788 P.2d at 60-61.
114 Subsection (G of AR S. 8§ 20-259.01 explicitly entitles

aninsuredto U Mcoverage if the sumof thelimts of all applicable

5> The “other vehicle” excl usion woul d deny UMand U Mcover age
to i nsureds who suffer injury in a vehicle they own but have el ected
to insure under a different policy. See Higgins, 160 Ariz. at 21,
770 P.2d at 325. It would al so deny U M coverage when the insured
isinjured while in an owned but uninsured vehicle. See State Farm
Mut. Auto. Ins. Co. v. Lindsey, 182 Ariz. 329, 331, 897 P.2d 631,
633 (1995).



liability policiesisless than the total damages resulting fromthe
acci dent. The total anobunt of liability coverage available to
Plaintiff was | ess than her total damages. |n such a situation, each
injured victimis entitledtofill the gap by seeki ng recovery under
her own U Mpolicy. This is exactly what Plaintiff is doing. As
Travel ers concedes, Plaintiff could recover on her policy’s UM
coverage to fill the gap if she had been injured while driving her
own car, ridinginsoneone else s car, or even wal ki ng on t he si dewal k.
The stat ute contai ns no exception for injuries occurringwhenPlaintiff
i s a passenger in her own car. Because the policy provisions cannot
override the statute, Travel ers’ policy excl usi on shoul d be read sol el y
tolimt duplicationof recovery, as opposedto conpletely elimnating
U Mcoverage. See Rashid, 163 Ariz. at 275, 787 P.2d at 1071. Under
Travel ers’ excl usion, however, availability of any recovery under
theliability coverage elim nates the U Mcoverage. Thus, ani nsured
i njured by soneone covered for liability under the sane policy has
no U Mcoverage even thoughthe liability coverage actual |y avail abl e
m ght be very little. This, as we have seen, is not authorized by
t he anti - st acki ng provi sion of the statute. Travel ers argues, however,
that the exclusion is valid and does not violate | egislative intent
when t he U Mcl ai mi s nade on the sane policy that providedIliability

coverage. W disagree.

B. Legi sl ative intent

115 As we have noted and as Tank nentioned, the text of the
UM U M statute does not permt the exclusion in question, nor any
of the many ot hers rai sed over the years. See supra Part A and Tank,

146 Ariz. at 36, 703 P.2d at 583. The Tank court concl uded, however,



that the | egislature intended that an insured injured in her own car
by anot her i nsured coul d be deni ed t he Ul Mcover age she had purchased.
We disagree. W have quite clearly found the | egislature intended
a broad application of U M coverage to provide benefits up to the
policy limts whenever the insured is not indemified fully by the
available limts of liability. See Schultz v. Farnmers Ins. G oup,
167 Ariz. 148, 150, 805 P.2d 381, 383 (1991) (“We have previously
determned that A RS 820-259.01 is intended to require, when
possi bl e, full indemificationof insuredvictins who have acci dents
wi t h uni nsured or underinsured notorists.”); Brown, 163 Ari z. at 327,
788 P.2d at 60 (“[T]he |l egi slature i ntended that U Mcover age provi de
the insured with a source of recovery for injuries that could not
be adequat el y conpensated by thetortfeasor’sliabilityinsurance.”);
Wl son, 162 Ari z. at 254-55, 782 P. 2d at 730-31 (| egi sl ature i nt ended
insurers issuing U Mcoverage to provi de additional coverage after
ot her coverages were exhausted); Spain, 152 Ariz. at 193, 731 P.2d
88 (“An injured passenger nmay recover under both the liability and
UM cover age provi ded by the host driver’s policy if damages exceed
the limt of one coverage.”).

116 W have reiterated these principles in many cases
interpreting the statute in question, and none of our holdings
restricts theinterpretationto cases in which the insured makes her
U M cl ai mon soneone el se’s policy. To the contrary, our |anguage
has been broad: “General liability insuranceis separate and di stinct
fromthe first party coverage provi ded by ei ther UMor U Mi nsurance.”
Wl son, 162 Ariz. at 258, 782 P.2d at 734. U M coverage provides
i ndemmi fi cation when a negligent notorist is inadequately insured.

See Duran |1, 163 Ariz. at 3, 785 P.2d at 572. First party UM
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i nsurance follows and protects the person, not the vehicle. See
Hi ggins, 160 Ariz. at 23, 770 P.2d at 327. *“A prem umhas been paid
for each of the coverages . . . . It seens both equitable and
desirable to permt recovery under nore than one coverage until the
claimant is fully indemified.” Rashid, 163 Ariz. at 273, 787 P.2d
at 1069 (quoting 1 A WDI'SS, UN NSURED AND UNDERI NSURED MOTORI ST | NSURANCE
8§ 13. 6, Comment, at 403-04 (2d ed. 1987)). |If the insured purchased
cover age agai nst two separate ri sks and both occurred, he may recover
under both coverages to the limt purchased. See Spain, 152 Ariz.
at 193, 731 P.2d at 88. Intra-policy setoff provisions [imting an
insurer’s exposure violate the statute: “the i nsured purchased cover age
agai nst separate risks; if nore than one of these risks occur, public
policy dictates that the insured receive the coverage she has
pur chased, whi ch woul d be coverage for each risk.” M hal sky, supra,
2 ARiz. ST. L.J. at 522-23. In this case, the Taylors purchased
coverage for both liability and UM Both risks insured against
occurred, thus both coverages should apply.

117 We see nothing in the text or goals of the statute that
woul d support the concept that the | egi sl ature had sone unexpressed
intent toallowinsurersto preclude UMor U Mcover age nerely because
the policy purchaser was injured in her own car by another person
i nsured under the sane policy. No doubt this is a frequently
encount ered ri sk because we nmay safely assune that theinsured s famly
menbers, such as a spouse or children, ordinarily spend a significant
anount of timeridingintheinsured s car. Wiy would thelegislature
permt an insurer to exclude such a risk when the only reason for
the consuner to buy UMand U Mis to protect against injury to his

or her own fam |y and guests as well as to the naned i nsured hi nsel f?
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Travel ers cannot provi de a good answer, and we can concei ve of none.
We reject Tank’s unsupported assunption of legislative intent as
contrary to the obvious goal of the | egislature and one that would
destroy, to a great extent, the basic purpose of the |egislation.
118 Thi s can be seen even nore clearly by a nonent’ s refl ection
on the pragmatic results of adopting Travelers’ position. First,
as previously noted, the purpose of UMand U Mcoverage i s to enabl e
the consumer to protect hinself and famly nenbers against the
possibility that, in any given accident, there will be no or
insufficient liability coverage to conpensate for the actual damages
sustai ned. The only protection availableis UMand UM Let us assune
anintelligent consunmer wi shed to protect against therisk of famly
menbers being injured while riding as passengers in soneone el se’s
car, while a pedestrian or bicyclist, or whilesittingon a park bench.?®
Why woul d that consunmer not wi sh to have such coverage apply when
the fam |y menber is exposed to injury by the negligence of another
famly menber in a place in which he or she is quite likely to be
found —riding in the famly autonobile? Wy would a named i nsured
not want to protect his own chil dren agai nst hi s own negligent driving?
There is, of course, no good answer to either question. Wy would
the l egislature wish to authorize the exclusion of all U Mcoverage
agai nst such a frequently encountered risk? Again, we can think of
no good reason.

119 One mght think that the consuner coul d provi de t he necessary
protection by buying higher liability limts. But if Travelers is
correct, there woul d be no way under existing lawin which an insured

could protect his famly fromthis risk. Many policies contain the

6 See Calvert, 144 Ariz. at 296, 697 P.2d at 6809.
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very common cl ause descri bed as t he househol d excl usi on, whi ch excl udes
coverage under theliability portion of the policy when afam |y nmenber

is injured by the negligence of another fam |y nenber driving the
i nsured vehicle. See 8 CoucHONI NSURANCE 3d § 114:24; 3 AL WDISS, supra
§ 33.5. We considered a challenge to the validity of the househol d
exclusionin Arceneaux v. State FarmMitual Autonobil e | nsurance Co.,

113 Ariz. 216, 550 P.2d 87 (1976). W held that the exclusion was
invalid up tothe mninmumlimts of liability coverage required by
the financial responsibility act because that | awdi d not permt such
an exclusion. W further held, however, that the exclusion could
be applied to the entire coverage in excess of the mnimumlimts,

t hus | eavi ng each fam |y menber i njured by the negligence of anot her

fam |y menber a m ni mrumanount of liability coverage —$15, 000 under

the present statute. See id. at 218, 550 P.2d at 89; see also AR S.

8§ 28-4009. The rationale of that decision is that all coverage in
excess of the mnimumlimts requiredby the financial responsibility
| aw was a matter of contract between the insurer and the insured.

See Arceneaux, 113 Ariz. at 217, 550 P.2d at 88. This rationale,

of course, is based on the Arceneaux court’s idea that the average
consuner has a bargai ni ng posi tion when purchasi ng the standard form
of liability coverage and that the consunmer can t herefore negotiate
with the insurer to delete or nodify the househol d exclusion in the
conpany’s standard form

120 Wil e this fantasy may wel | have been t he subj ect of judici al

and | egi slative chall enge, the i ssue becane noot with the adoption
in 1981 of U M coverage, which allowed the insured to fill the gap
when therewas insufficient liability coverage. And, unlikeliability

coverage, the financial responsibility | aws do not provi de a $15, 000
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mnimumlimt for UMand U Mcoverage. The UMand U M statutes do
not permt the same conclusion that this court reached i n Arceneaux
because, at the option of the insured, the m ni mumanount of UM and
U Mcoverage i s equal to the amount of liability coverage the insured
purchases. See AR S. 8§ 20-259.01. Thus, the only manner in which
an insured could protect famly nenbers against the comonly
encountered risk of being injured while riding in the famly car,
driven by another famly nenber, is through the purchase of UM and
U Mcover age and not the purchase of liability coverage. O herw se,
famly nenbers injured in the famly car are limted to $15,000 in
coverage of any type.

121 Wiile all of this may be clear to those able to read
Sanskrit, we nust assune, of course, that the | egislature certainly
was awar e of the case | aw, the types of coverage needed by consuners,
and the limted possibilities by which consunmers could protect
t hensel ves against this commonly encountered risk. G ven that
assunpti on, we cannot possi bly concl ude that t he broad words of AR S.
§ 20-259.01(G, requiring UMto cover the difference between the
avai lable liability coverage and t he actual damages sustainedinthe
accident, containsoneinplicit, unarticul ated perm ssion for insurers
to exclude situations in which an insured or a famly nmenber was
injured due to the negligent driving of the fam |y car by anot her
insured fam |y nenber. |f the | egislature had or has such anintent,
it cancertainly insert the appropriate words. Until and unl ess t hat
happens, we do not believe it appropriate to recogni ze and val i date
exclusions not nentioned in the statute.

122 Thus, a nonent’ s refl ecti on about this situation and others

that coul d be hypothesized | eads us to the conclusion that A R S
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§ 20-259. 01 neans what it says: Wierethereisinsufficient [iability
coverage avail able to conpensate for the actual danmages sustai ned,
the named i nsured or a famly nenber injured in or by the famly car
and by the negligence of another insured nmay turn to his or her UM
coverage to nmake up the difference between actual danages and the
available liability coverage. We will not interline the UMand U M
statutes to permt exclusions that have not been nentioned by the
| egislature. Cf. AR S 8 28-4003 and 8§ 28-4009(C) (4)(a-d) (listing
exceptions to notor vehicle liability policy requirenents of the

financial responsibility |aws).

C. Basi ¢ purpose of U M destroyed

123 | f Travel ers’ argunent were accepted, Plaintiff would be
unabl e to receive the amount of desired U M coverage to which the
law entitled her when the full limts of an insured’ s liability
coverage were not avail abl e because of nultiple clainmants, as inthe
present case, if the househol d exclusion di scussed above applies,”’
or for sonme other reason. Fam |y nenbers woul d al ways be unable to
recover under the U M coverage the famly purchased in such a
situation, even t hough t hei r danages exceeded ei t her or bot h coverages.
This would be true in every case in which the claimnt was riding
in the famly car, thus leading to |l ess protection for the naned
i nsured’ s spouse, children, and other fam |y nenbers than for other
passengers who woul d be covered under the policy’ s U M coverage.

Such a result woul d al so contravene the | egi sl ati ve goal of all ow ng

" W presune the Taylors’ policy did not contain a household
exclusion, or if it did, for sonme reason it was not applied. The
record does not contain the policy issued by Travel ers.
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consuners to buy U Mcoverage to protect thensel ves andtheir famlies.?
“The whol e poi nt of UMand U Mcoverage i s that ot her i nsurance m ght
not be available, or if available, mght not be adequate to fully
conpensate for resultant bodily injury.” St. Paul Fire & Mari ne Ins.
Co. v. Glnore, 168 Ariz. 159, 163, 812 P.2d 977, 981 (1991) (citing
Brown, 163 Ariz. at 328, 788 P.2d at 61) (enphasis added).

124 Thus, the provi sion on which Travelersreliesinthe present
case to prohibit all U Mrecovery when there has been any recovery
fromthe liability coverage in the sane policy undercuts the very
pur pose for which an i nsured buys separate U Mcoverage —t o prot ect
hi msel f and his household when a tortfeasor’s liability limts are
insufficient to pay all the damage inflicted. Travelers argues,

however, that this result is exactly what is permtted by case | aw.

D. Case | aw

125 The first of the two cases on which Travelers primarily
relies is Duran v. Hartford Insurance Co. (Duran 1), 160 Ariz. 223,
772 P.2d 577 (1989). Lisa Duran, a passenger in her grandnother’s
car, was badly injured in an accident caused by the negligence of
her brother, a perm ssive driver of the car. The nanmed i nsured was
the grandnother, Lisa s brother was an omi bus insured under the
policy, and Lisa collected the full liability limt prior to making
a cl ai munder her grandnot her’s U Mcoverage. W heldthis constituted

an inpermssible attenpt to stack the UMIimts ontothe liability

8 W do not address the reasonabl e expectation test of Darner
Mot or Sal es, Inc. v. Universal Underwiters Ins. Co., 140 Ariz. 383,
389-90, 682 P. 2d 388, 394-95 (1984), because Plaintiff didnot raise
ei ther her subjective reasonabl e expectations or the objective and
general reasonabl e expectations of consuners arising fromthe very
natgre of the product purchased. See WIlson, 162 Ariz. at 256, 782
P.2d at 732.
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limts because recovery under the U Mportion of the sane policy after
recovery of the full liability limt would effectively increase the
liability coverage purchased by the naned i nsured. See id. at 224,
772 P.2d at 578. These facts lead to three di stinctions fromTayl or:
1) both Lisa and her brother were Cass Il insureds® under the
grandnot her’ s policy, 2) Lisacollectedthe full amount of liability
cover age under the policy, and 3) Li sa had ot her U Mcover age avai | abl e
fromher parents’ policy. The court of appeals in Duran | focused
onthefirst distinction, but the better |ine of reasoni ng concentrates
on what the insured recovered under the policy in conparison to what
the i nsured purchased. According to Professor Wdiss, if part of
theliability insurance has been di sbursed to ot her cl ai mants, there
i s substantial justificationfor allow ng arecovery of U Mbenefits.
3 A WDss, supra 8 41.8, at 306 (Supp. 2000).

The goal of providing indemification for the

injuries sustained by notor vehicle accident

victims . . . would be well served by enpl oyi ng

setoffs so they apply to avoid the duplication

of benefits, rather thantoreduceliability for

the insurer when the tortfeasor’s liability

insurance is not adequate to provide full
i ndemi fi cati on.

* k%

The public interest woul d be well served by two
changes . . . setoffs woul d be determ ned on t he
basis of reducing the insurer’s liability only
inrelation to the anount of damages for which
the clai mant has actually been conpensat ed.

® Class | insureds generally are the naned i nsured and ot hers,
such as fam |y nmenbers, with adirect relationshiptothe nanedinsured
or thevehicle, while Cass Il insureds generally have a nore nar gi nal
rel ati onshi p, such as bei ng a passenger or perm ssi ve user of avehicle
for alimted time. The status of the insured is usually treated
as relevant, with Cass | insureds nore likely to have higher
reasonabl e expectations due to their paynent of premuns for the
i(nsursemce i n question. See 12 CoucH ON I NSURANCE 3d 8169: 15, at 169-33

1998) .
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[ UM shoul d be nade avail abl e t o purchasers as

a coverage whichis not restricted by the anount

of liability insurance which the purchaser

sel ect s.
|d. 841.7, Comment, at 304-05 (enphasi s added). But, Wdi ss argues,
when, asinDuran | but not in Tayl or, theinjured person has recovered
the full amount of the liability insurance, there i s no persuasive
reasonto all owher al soto collect under the U Mcoverage i f an of f set
provision is clear and unanbi guous. See id. 8 41.8, at 305-06.
126 Therefore, Duran | is easily distinguished from Tayl or.
The full amount of liability i nsurance purchased was paid out to Li sa
Duran, and under Wdi ss’ argunent, collection of U Mbenefits woul d
provide the insured with nore than she purchased. ® But, just as the
i nsured should not receive nore than he or she purchased, neither
shoul d he or she receive l ess. That is the problemin the other case
on which Travelersrelies. In Tank, Harol d Presl ey’ s wi fe and daught er
were killed, two of hisw fe’'s children froma previ ous marri age were
injured, and the driver of another vehicle was killed —all due to
Harol d’ s negligence. All except the other driver were i nsured under
the Presley policy. After the insurer allocated the full anount of
liability coverage between the cl ai mants, the claimfor U Mcover age
was deni ed because the policy excluded the i nsured vehicle fromthe
definition of “an underi nsured hi ghway vehicle.” The court of appeal s

uphel d the exclusion, stating that the |egislative purpose behind

10 W have not been asked to re-exam ne Duran |. But see M hal sky,
supra, 22 ARiz. ST. L J. at 522-23. W therefore do not address the
guesti on of whet her the reasoning of Duran |, which al |l owed an of f set
agai nst U Mfor liability coverage paid, can co-exist wwth Duran |1,
whi ch precl udes excl usi ons not specifically allowed by statute. The
di ssent argues that under our reading of AR S. 8§ 20-259.01, Duran
was wrong and shoul d be overrul ed. See dissent at § 40. W do not
address that question because neither party asked us to do so.
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U Mcover age was “conpensation for injuries caused by other notorists
who are underinsured.” Tank, 146 Ariz. at 36, 703 P.2d at 583
(enmphasi s added). This statement of Iimted | egislative purpose was
unsupported by anything in the text of the statute, its |legislative
hi story, or the basic goals of U Mcoverage. In the present case,

the court of appeals distinguished Tank on the basis that the UM
claimants there could present a claimon their own policy and could
then be fully conpensated. See Taylor, 196 Ariz. at 49, 992 P.2d
at 1144. More inportant, however, Tank sinply failed to take into
account that due to the paynment fromliability coverage nmade to t he
ot her driver, the Presley fam |y passengers woul d not have received
the full protectionthat had been purchased unl ess they were permtted
to cl ai munder the Presl ey U Mcoverage. Tank al so does not consi der

t hat purchasers of U Mcoverage are entitled to protect thensel ves
and their famlies against the very risk presented by this case —
t he gap when insufficient liability coverage is avail abl e fromtheir

own policy. See Taylor, 196 Ariz. at 50, 992 P.2d at 1145 (citing
cases).

127 There was no petition for reviewof the court of appeals’

opi nion in Tank. The present case is thus a case of first i npression
for this court. Though Tank was decided fifteen years ago and the
| egi sl ature has not acted, the |l egislature’s silence cannot be t aken
as approval. See Sout hwestern Paint & Varnish Co. v. Arizona Dep’t

of Environnental Quality, 194 Ariz. 22, 25, 976 P.2d 872, 875 (1999)

(principleof |egislative acqui escence only appliesif suprene court,

as opposed to internedi ate appell ate court, construes statute, and

then only if the | egislature considered and declined to reject the

relevant judicial interpretation). For the reasons nentioned, we
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bel i eve Tank was incorrectly decided and hereby di sapprove it.

E. St acki ng

128 Travel ers argues that, irrespective of statutory
aut hori zation, the policy exclusion in question is designed to
acconpl i sh the perm ssi bl e obj ect of forbiddi ng stacki ng of cover age.
W do not agree that the present case involves a true stacking
situation.

The right to stack concurrent coverages for a
single loss addressed here must also be
di stingui shed fromthe right of an insured to
recover under nore than one type of coverage for
a given loss. Although occasionally described
as ‘stacking’ thelatter issueis nore aquestion
of therisks that fall wthin a particular type
of coverage, and i nsureds generally are al | owed
to recei ve recovery under nore t han one cover age
as long as they do not receive nore than the
anount of their |oss, even when the policy
contains an anti-stacking cl ause.

* k%

For the nost part, the right to recover under

two different coverage types for the sane type

of injury is left to the contract |anguage

regardi ng set-offs, and thelike, of whichthere

are nany.
12 CoucH ON | NSURANCE 3d § 169: 6, at 169-18 to 169-19 (1998) (enphasis
added). To this we nust add, of course, the corollary that such policy
| anguage nmust conformto statutory goal s and | anguage. Here, Plaintiff
is trying to recover under two different coverage types with the

appropriate offset to avoid duplication of benefits. Stacking is

1 The Travel ers policy contains the follow ng provision:
Any anmount s ot herw se payabl e f or damages under
this coverage shall be reduced by all suns:
1) Pai d because of the “bodily injury”

by or on behal f of persons or organi zati ons
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“the practice by which insureds may seek indemification fromthe
sanme coverage under two or nore policies.” Lindsey, 182 Ariz. at
331, 897 P.2d at 633 (enphasis added). The Lindsey court held that
i nsurers needed to prohi bit coverage stackingin clear and unanbi guous
terms; for multiple vehicles, they m ght do so by i ssui ng one policy
on all vehicles. 1d. at 332, 897 P.2d at 634. The Arizona statute
al so expressly allows the preclusion of stacking U Mcoverages from
separate policies purchased by the insured fromthe sane insurer.
A R S. § 20-259.01(H

129 If Plaintiff were trying to recover $600, 000 under the
conbi ned liability and U Mcoverage of the policy, she woul d be trying
tostack limts. Cf. Duranl, 160 Ariz. at 224, 772 P.2d at 578 (the
insured was paid the full liability limts and was then claimng
agai nst the U Mcoverage despite an of fset provision simlar tothat
set out inn.11 ante). But “coverage terns shoul d be structured so
as to assure an insured s indemification up to the coverage limts
sel ected and paid for by the purchaser whenever conpensation i s not
actually available froman insured tortfeasor.” 3 A WDSS, supra
8§ 35.22, at 198. The Taylors paid prem uns to obtain U M coverage
up to $300,000 if the insured tortfeasor did not have sufficient
coverage avai l able. Duetonultipleclaimnts, theinsuredtortfeasor
di d not have avail abl e coverage sufficient to indemify Plaintiff
up tothis limt. The Travelers U Mcoverage should thus cover the

di fference between the | esser of her actual danages or the $300, 000

who may be legally responsible. Thi s
i ncludes all sunms paid under Coverage A
[Liability] of this policy. :

| nsuring Agreenment, Part C, Coverage D1 [UM Limt of Liability
of Endorsenent A02041. Plaintiff has not questioned the validity
of this clause.
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policy limt and the anount received thus far from the insured

tortfeasor, M. Taylor.

F. Prospective versus retrospective application
130 Travel ers argues that the court of appeal s’ opi ni on breaks
with the clear and reliable precedent of Duran | and Tank wth no
associ ated changes in either the |l awor evi dence regarding | egi sl ative
intent. Thus, if it is affirned, Travel ers says the hol di ng shoul d
apply prospectively only. “Unl ess otherw se specified, Arizona
appellate opinions in civil cases operate both retroactively and
prospectively.” Lawv. Superior Court, 157 Ariz. 147, 160, 755 P. 2d
1135, 1148 (1988). W occasionally allow a decision to have only
prospective application, but the matter “is a policy questionw thin
this court’s discretion.” Fain Land & Cattle Co. v. Hassell, 163
Ariz. 587, 596, 790 P.2d 242, 251 (1990). The considerations this
court uses to decide whether an opinion will be given prospective
application only are:
1. The opini on establishes a new | egal
principle by overruling clear and reliable
precedent or by deciding an issue whose

resol uti on was not foreshadowed;

2. Retroacti ve appl i cati on woul d adversel y
af fect the purpose behind the new rule; and

3.  Retroactive application woul d produce
substantially inequitable results.

Lowng v. Allstate Ins. Co. Inc., 176 Ariz. 101, 108, 859 P.2d 724,
731 (1993). These factors have been terned the reliance, purpose,
and inequity factors. Fain, 163 Ariz. at 596, 790 P.2d at 251. The

deci sion of whether an opinion will only be applied prospectively
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i nvol ves a bal anci ng of these three factors. Law, 157 Ariz. at 161,

755 P.2d at 1149.

131 Not one of these factors points to prospective-only
application of this opinion. This is a case of first inpressionin
our court; thus we have not overrul ed clear and reliabl e precedent.

The result has been foreshadowed by previous interpretations of

i nsurance coverage limtations discussed above, and retroactive
application does not adversely affect the purpose of the newrule.

Substantially inequitable results would occur if we did not apply
theruletoall whofindthenselvesinPlaintiff’s situation. |nsureds
woul d bel atedly di scover that they are not covered by statutory U M
coveragetothelimts they specifiedandfor whichthey paida prem um
if they are a passenger in a vehicle driven by anot her i nsured nenber

of their househol d. Travel ers has nade no showing that it justifiably
reliedon Tank insettingrates. Consuners are entitled, onthe other

hand, to get what they buy. The equities here are on the consuners’

si de. Thus, the usual rule between retroactive and prospective

application applies.

CONCLUSI ON
132 Assum ng her total danages are equal to or exceed $300, 000,
Plaintiff is entitled to additional U M coverage to fill the gap

bet ween t he anount she recei ved fromal |l applicableliability coverages
and her U Mcoverage limts. The gap exists when the full anpunt
of liability coverage is unavailable to a UMclaimant who is al so
an i nsured under the sanme policy. |In that event, U Mcoverage nmay
be used to cover the difference betweenthe liability paynment avail abl e

to the insured and t he anount of the insured s damages or the limts
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of UM whichever is less. Under the facts of this case and the
principle established in Duran I, Plaintiff is therefore entitled
t o $300, 000 | ess $183, 500 or $116, 500 of Ul Mcoverage fromTravel ers.
133 The court of appeal s’ opinionis approved except as nodi fi ed
by this opinion, thetrial court’s judgnent is reversed, and t he case

is remanded for further proceedings consistent with this opinion.

STANLEY G FELDMVAN, Justice

CONCURRI NG

THOVAS A. ZLAKET, Chief Justice

CHARLES E. JONES, Vice Chief Justice

RUTH V. McGREGOR, Justice

MART ONE, Justice, dissenting.

134 The fundanent al i ssue here i s whether the tortfeasors agai nst
whomunder i nsured not ori st coverage i s purchased i ncl ude one’ s spouse,
wi th whom t he cl ai mrant either made deci sions about limts, or had
an opportunity to do so. It is a difficult question, because, for
t he nost part, just as policyholders buy liabilityinsuranceto protect
their assets fromthe clains of third parties, they buy underi nsured
not ori st coverage to protect thensel ves agai nst injuries caused by

underinsured third parties. | do not believe nbost policyhol ders
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consider the possibility that the third party m ght be the person
with whom they either made decisions about limts, or had the
opportunity to do so. W buy underi nsured notori st coverage to protect
our sel ves agai nst the poor choi ces ot her peopl e nake when t hey buy
l[tability insuranceinlimts toolowto cover our | osses. It seens
unli kely that anyone woul d expect that the clai mant woul d have any
roleinthe selectionof limts and at the sane ti ne be a U Mcl ai mant .
135 So when the maj ority asks “[w hy woul d the | egi sl ature perm t
an insurer to exclude such arisk whenthe only reason for the consuner
to buy UMand U Mis to protect against injurytohis or her ownfamly
and guests as well as to the naned i nsured hinsel f?”, ante, at 17,
the answer is likely to be that the plaintiff is, at the very | east,
a person who acquiescedinthelimts chosen. Odinarily, insurance
does not cover that which is in the control of the insured.

136 On the ot her hand, suppose the cl ai mant were not the wife
of the nanmed insured but instead the child of the named i nsured, a
per son who coul d not possi bly have participated in or acqui esced in
deci sions about limts. The case in favor of coverage becones nmuch
stronger, and yet under Travel ers’ approach there would still be no
cover age. The majority properly notes this gap in coverage. A
pol i cyhol der could buy reasonable limts for liability, uninsured
not ori st, and underinsured notorist, and yet famly nmenbers nay be
left out inthe cold in the event of catastrophic |oss.

137 The majority says that this difficult issue is resolved
by reference to A RS. § 20-259.01(G . But that subsection nerely
defines underi nsured notori st coverage. It does not purport to define
the extent of that coverage. These are words of description, not

applicability. On the other hand, our opinion in Duran v. Hartford
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| nsurance Co., 160 Ariz. 223, 772 P.2d 577 (1989), is directly on

point. In Duran, the insurance conpany paid the claimant the full
limt of the grandnother’ s liability coverage. Here, Travel ers paid
the full Iimt of theinsured s liability policy. In both Duran and
inthe case before us, theinjuries exceededthoselimts. |n Duran,
we hel d t he cl ai mant had no cl ai mfor underinsured notorist coverage
“because ‘when an all egation of being ‘underinsured is predicated
on the anount of liability insuranceinthe sanme policy that provides
the [UM insurance under which the claimis mde . . . the
underi nsur ed coverage may not be ‘ stacked’ soastoineffect increase
the liability coverage purchased by the naned i nsured.’” 160 Ari z.
at 224, 772 P.2d at 578.

138 So how does the majority avoid this result here? It does
so because Taylor had to share in the liability limts with other
claimants. It allows Taylor to recover U Mbut reduces that coverage
by any anmount received on the liability portion of the policy. It
does not allow Taylor to recover her full damages. But this is
i nconsistent wwththeideathat drives the decisioninthefirst place.
The maj ority says that coverageis requiredunder AR S. 8§ 20-259.01(Q
whenever the total danages exceed the total applicableliabilitylimts
and there are no exceptions. Ante, at 710. Well, Taylor’s damages
exceedthetotal applicableliabilitylimts and yet sheis not all owed
to recover those damages under the U Mpolicy. She is not treated
as other legitimate liability and U Mclaimants are treated.

139 Inits attenpt to distinguish this case fromDuran, the
majority says “[t]he full anount of liability insurance purchased
was paid out to Lisa Duran.” Ante, at §26. But the full anount of

[Tability insurance purchased was paid out inthis case too. So the
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majority states that it is not enough for the carrier to pay the full
ltability limts--those limts nust all be paid to the claimnt.
|f there are no other clainmants, and the full liability limts are
paid to the claimant, there is no underinsured notorist coverage,
even though the claimant’s injuries exceed the liability limts.
On the other hand, if there are multiple claimnts, and t he cl ai mant
must share in the full liability limts with others, then there is
underi nsured notori st coverage but it i s reduced by any paynents nmade
under the liability portion of the policy.?

140 | believe there are two | ogical ways to gowth this case.
| f we adhere strictly to Duran, then Tayl or | oses. She cannot recover
onboththeliability and U Mportions of her policy. But if we think
that Duran is wongly deci ded, then we should not try to distinguish
it inways that do not matter, but sinply overrule it. To do that,
however, we would have to say that AR S. § 20-259.01(G requires
us to do so. And if it does require that result, there is no
principled way to reduce the claimant’s recovery for unconpensated
damages on t he Ul Mcover age by paynents under theliability coverage.
Under 8 20-259.01(Q, sheisentitledto whatever anount i s avail abl e
under the liability coverage as well as the full extent of the U M
policy to cover her actual damages. Inshort, if the claimant’s status

as a policyholder is insufficient to deprive her of underinsured

Inthis case, the UMIinmt isthe saneastheliabilitylimt.
But for this, the outcone m ght have been wholly inconsistent with
the mpjority’ s attenpt to di stinguishDuran. For exanpl e, the Tayl ors
m ght have opted to purchase |less than the naxi mum U M coverage
offered. Had they purchased U M coverage in any anmount |ess than
$183, 500 (the ampbunt she recovered under the liability coverage),
having shared the liability coverage with other claimnts or not,
Tayl or woul d have been precluded from any U M recovery because,
accordingtothemgjority, “aninsuredis covered uptothe face anount
of the applicable U Minsurance, | ess any suns recovered under the
liability coverage of the sanme policy.” Ante, at T1.
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nmotori st coverage at all, then why would her status as a liability
claimant Iimt her rights as a U M cl ai mant ?

141 If | sharedthe mpjority’s viewthat AR S. § 20-259. 01(Q
rendered the policy exclusioninvalid, | would allowTaylor torecover
agai nst the U M coverage that part of her total |oss that was not
satisfied by theliability paynment. Because, however, | cannot bring
nyself to hold that AR S. 8 20-259.01(G does any nore than define
U Mcoverage, | conclude that Travelers’ policy exclusionis not in

conflict wwth the statute. | respectfully dissent.

Frederick J. Martone, Justice
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